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United States Court of Appeals for the 
District of Columbia 

A. District Court of the United States for the 

District of Columbia 

No. 1070 Civil Action 

Julius I. Peyser, Receiver of Montgomery Building and 
Loan Association, Plaintiff 

—vs— J 

Verne R. Sullivan, et al., Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of t|ie 
United States for the District of Columbia, jit 
the City of Washington, in said District, at tljie 
times hereinafter mentioned, the following papers 
were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 

1 Complaint 

(For Accounting) 

Filed December 19, 1938 

In the District Court of the United States for the 
District of Columbia 

No. 1070 Civil Action 


JULIUS I. PEYSER, Receiver of Montgomery Building and Loan Association, 
1511 K Street, Northwest, Washington, D. C., Plaintiff, 


VERNE R. SULLIVAN, 1600 East-West Highway, Silver Spring, Mary lam 
LAWRENCE R. LEEBY, 5501 Worthington Drive, West Haven, Marvlam 
MOSES W. HATTON, 1129 Vermont Avenue, N. W., Washington, D. C. 

J. A. BENOIT, Address unknown. 

WAYNE C. EVANS, 1156 15th Street. N. W., Washington, D. C. 

EVERARD J. CARVER, Birch ic Locust Streets. Decatur Heights, Marylan 
WALTER A. JOHNSTON, 8 Grafton Street, Chevy Chase. Maryland. 
PATRICK J. O’HANLON, Address unknown. 

CARL W. MARKHAM, 101 Wooten Avenue, Chevy Chase, Maryland. 
CLAUDE W. OWEN, 4801 Colorado Avenue, N. W., Washington, C. 
OSCAR H. BENSON, New York City, N. Y. 

HARRY R. LOVELESS, Hotel Stratford, Washington, I>. C. 

WHITNEY H. LEARY, 9000 Jones Mill Road, North Chevy Chase, Md. 
GORDON KENNEDY', 41 Drummond Avenue, Chevy Chase, Maryland. 
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PETER REMSEN, 126 Chestnut Avenue, Takoma Park, Maryland. 
EMMONS K. ELLSWORTH, 4922 Battery Lane, Bethesda, Maryland. 

H. E. ALLANSON, Takoma Park, Maryland. 

JOSEPH R. LITTLE, 3109 Cathedral Ave., N. W., Washington, D. C. 
CHARLES J. DEMAS, 1301 Massachusetts Ave., N. W., Washington, D. C. 
J. HARRY CUNNINGHAM, 214 E. Thornapple St., Chevy Chase, Maryland. 
ALBERT E. STEINEM, 3821 Kanawha Street, N. W., Washington, D. C. 
CHARLES O. SHAW, Deceased, James E. R. Shaw, Executor, 3 W St., N. W. 
WILLIAM D. GRIFFITH, 2808 34th Street, N. W., Washington, I). C. 
ROY L. SEXTON, 28 Primrose Street, Chevy Chase, Maryland. 

WILLIAM P. AMES, Clarendon, Virginia. 

EUGENE JACOBSEN, 1021 27th Street, N. W., Washington, D. C. 
JAMES W. BONBREST, 605 14th Street, N. W., Washington, D. C. 
HOWARD W. SHARPE, 3252 Wilson Boulevard, Arlington, Virginia. 
CHARLES W. G. BRETT, 406 Aspen Street, N. W., Washington, D. C. 
RICHARD U. BASIIOR, 2325 15th Street, N. W., Washington, D. C., 

Defendants. 

3 The plaintiff respectfully states: 

1. That he is the Receiver appointed by this Court, 
and duly qualified on April 19, 1938, of the Montgomery 
Building and Loan Association, a District of Columbia cor¬ 
poration, which has been dissolved and is now in process of 
liquidation under Sections 391-403, Chatper 13, Title 5 of 
the Code of the District of Columbia and the orders of this 
Court. 

2. That the defendants are citizens of the United States; 
the defendants, Moses W. Hatton, Wayne C. Evans, James 
E. R. Shaw, Executor of Charles O. Shaw, deceased, Claude 
W. Owen, Harry R. Loveless, Joseph R. Little, Charles J. 
Demas, Albert E. Steinem, William D. Griffith, Eugene 
Jacobsen, James W. Bonbrest, Charles W. G. Brett, and 
Richard U. Bashor are residents of the District of Colum¬ 
bia; that the defendants, Verne R. Sullivan, Lawrence R. 
Leeby, Everard J. Carver, Walter A. Johnston, Carl W. 
Markham, Whitney H. Leary, Gordon Kennedy, Peter 
Remsen, Emmons K. Ellsworth, H. E. Allanson, J. Harry 
Cunningham, Roy L. Sexton, are residents of the State of 
Maryland; that the defendants, William P. Ames and How¬ 
ard W. Sharpe are residents of the State of Virginia, and 
the defendant, Oscar H. Benson, is a resident of the State 
of New York; that plaintiff does not know and has been un¬ 
able to ascertain the residence of defendants, J. A. Benoit, 
and Patrick J. O’Hanlon. 

3. That all of the defendants in this case were formerly 

directors of the said Montgomery Building and Loan 

4 Association; the periods served by each of said de- 
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fendants respectively as a director of said Associa¬ 
tion, the number of directors’ meetings held during their 
several periods of service, the number of such meetings at¬ 
tended by each and the number of such meetings not at¬ 
tended by them are as follows: 


Name 


Term 


Meetings J 
Total Present Abscnjt 


14. 


Verne R. Sullivan. 

... Apr. 

2*) 

1932 

to 

3 

3 

0 


Nov. 

10, 

1932 





Lawrence R. Leeby.... 

.. .Apr. 

»>«> 

1932 

to 

3 

3 

0 


Nov. 

10, 

1932 





M. W. Hatton. 

. ..Apr. 

»>»> 

1932 

to 

3 

3 

0 


Nov. 

To, 

1932 





J. A. Benoit. 

.. .Apr. 

o»> 

1932 

to 

3 

3 

0 


Nov. 

To, 

1932 





Wayne C. Evans. 

... Apr. 

•>o 

1932 

to 

3 

3 

0 


Nov. 

To, 

1932 





Everard J. Carver. 

... Apr. 

»>«> 

1932 

to 

57 

55 

2 


Eeb. 

15, 

1937 





Walter A. Johnston.... 

.. .Nov. 

10. 

1932 

to 

54 

53 

1 


Feb. 

15, 

1937 





P. J. O’Hanlon . 

.. .Nov. 

10, 

1932 

to 

12 

5 

7 


Jan. 

15, 

1934 





Carl W. Markham. 

.. .Nov. 

lo. 

1932 

to 

12 

6 

6 


Jan. 

15, 

1934 





Claude W. Owen. 

.. .Nov. 

10, 

1932 

to 

5 

2 

3 


Mar. 

20, 

1933 





Oscar H. Benson. 

...Nov. 

10, 

1932 

to 

12 

3 

9 


Jan. 

15, 

1934 





Harry R. Loveless. 

... Nov. 

lo. 

1932 

to 

40 

9 

31 

Mar. 

23, 

1936 





Whitney H. Leary. 

.. .Nov. 

10, 

1932 

to 

4 

0 

4 


Feb. 

20, 

1933 





Gordon Kennedy. 

■ ••No\ a 

10, 

1932 

to 

8 

0 

8 

July 

17, 

1933 





Peter Remsen. 

.. .Nov. 

lo, 

1932 

to 

22 

0 

22 


Jan. 

15, 

1935 





E. K. Ellsworth. 

.. .Nov. 

10. 

1932 

to 

33 

o 

31 


Jan. 

15, 

1936 





H. E. Allanson. 

.. .Nov. 

10. 

1932 

to 

9 

i 

8 


Feb. 

20, 

1933; 






Jan. 

15, 

1934 

to 





May 

21, 

1934 





Joseph R. Little. 

.. .Nov. 

10, 

1932 

to 

73 

66 

7 

Jan. 

15, 

1938 





Charles J. Demas. 

.. .Nov. 

10, 

1932 

to 

73 

47 

26 


Jan. 

15, 

1938 





•J. Harry Cunningham.. 

.. .Nov. 

10, 

1932 

to 

43 

31 

12 

May 

26, 

1936 





Albert E. Steinem. 

.. .Nov. 

lo, 

1932 

to 

22 

5 

17 


Jan. 

15, 

1935 





Charles O. Shaw. 

... Nov. 

10, 

19.32 

to 

4 

0 

4 


Feb. 

20, 

1933 





William D. Griffith. 

...Nov. 

10, 

1932 

to 

33 

0 

33 


Jan. 

15, 

1936 





Dr. Roy L. Sexton. 

.. .Jan. 

15, 

1933 

to 

20 

0 

20 

Jan. 

15, 

1935 





William P. Ames. 

.. .July 

17, 

1933 

to 

14 

0 

14 


Jan. 

15, 

1935 
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Meetings 



Name 

Term 


Total 

Present 

Absent 

26. Eugene Jacobsen . 

...Julv 17, 1933 
Jan. 15, 1937 

to 

43 

1 

42 

27. 

Dr. James W. Bonbrest. 

...Sept. 18, 1933 
Jan. 15, 1938 

to 

65 

55 

10 

28. 

Howard W. Sharpe.... 

.. .Jan. 15, 1935 
Jan. 15, 1938 

to 

52 

48 

4 

29. 

Charles W. G. Brett.... 

...Mav 26, 1936 
Jan. 15, 1938 

to 

31 

26 

5 

JO. 

Richard U. Bashor. 

...Mar, 15, 1937 
Jan. 15, 1938 

to 

14 

13 

1 


4. That said Montgomery Building and Loan Associa¬ 
tion was incorporated under the laws of the District of 
Columbia on March 25, 1932, under Section 687 to 700, 
inclusive, of sub-chapter 7, of Chapter XVIII of the 1901 
Code of Laws of the District of Columbia, under the name 
“Montgomery Savings and Loan Association.” There¬ 
after, on July 11, 1932, the certificate of incorporation was 
amended (a) by substituting two hundred fifty thousand 
shares of the par value of $100 per share for the original 
five hundred thousand shares of $50 par value, and (b) by 
changing the name of the association to “Montgomery 
Building & Loan Association”; that said corporation was 

organized at a meeting of the incorporators held on 
6 the 22nd day of April, 1932, at which the following 
persons were present: 

Verne R. Sullivan. 

Lawrence R. Leeby. 

Everard J. Carver. 

M. W. Hatton. 

'Wavne C. Evans. 

5. Plaintiff is advised and believes that said incorpora¬ 
tors were all persons engaged in the business of selling 
shares of stock on commission in the Montgomery County 
Building & Loan Association, a Maryland corporation, and 
that the purpose of forming and organizing the Montgom¬ 
ery Building & Loan Association in the District of Columbia 
was to absorb and take over the Maryland company. 

6. That at said incorporators’ meeting By-Laws were 
adopted, which were in part as follows: 

“Duties.—The directors shall have all authority and 
perform all functions expressly or impliedly confided in 
them by the terms of the incorporation laws of the District 
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of Columbia as amended. They shall supervise and direct 
the operations of the Association, and authorize all loans 
and expenditures, or contracts creating a liability against 
the Association.” 

“14. * * The Executive Committee shall have and exer¬ 
cise, by action of a majority of all its members, all the 
powers and duties of the Board of Directors when the let¬ 
ter is not in session, save and except as limited by the by¬ 
laws. The Executive Committee shall keep a record of its 
proceedings, and the same, duly certified by the Secretary, 
shall be read at the next meeting of the Board of Direc¬ 
tors.” 

7. That at said meeting the said incorporators elected the 
following directors, defendants herein, all of whom were in¬ 
terested in a proposed contract for the selling of 

7 stock in the company by reason of the fact that the 
defendant Carver was the proposed contractor for 
the sale of stock and the other directors were salesmen em¬ 
ployed by him: 

Verne R. Sullivan, Lawrence R. Leeby, Everard J. Car¬ 
ver, M. W. Hatton, Wayne C. Evans and J. A. Benoit. 

8. That said meeting was held at the office of the defen¬ 
dant, Walter A. Johnston, who was then an officer and d - 
rector of said Maryland company, prepared the incorpora¬ 
tion papers and minutes of said meeting of April 22, 1932, 
and plaintiff is informed and therefore avers was then also 
interested in the commissions to be paid on the sale of said 
stock. 

9. That on said day the directors elected as aforesaid met 
and elected as officers the following directors. 


President .Lawrence R. Leebf 

Secretary.Everard J. Carver 

Treasurer.Everard J. Carve* 

Asst. Secy.Verne R. Sullivaij 


10. That all meetings of stockholders and directors prioi| 
to November 10, 1932, show that the six persons named a^ 
directors, all of whom were interested as aforesaid in a 
proposed stock sales contract, constituted all of the direc¬ 
tors and officers of the company. 

11. At a meeting of said directors on September 28, 1932, 
the following resolutions were adopted: 
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“Further Resolved, that this Association enter into a 
contract with Mr. Everard J. Carver for the sale of stock 
of this company by him and his associates on the basis of 
$4.20 commission to said Everard J. Carver for each share 
of stock sold by him and his associates.” 

“Resolved Further, that Walter A. Johnston be elected 
to take care of and represent this Association in the matter 
of all sales of stock by Everard J. Carver and his 
8 associates, and that Walter A. Johnston have a draw¬ 
ing account of $30.00 per week for his services until 
such time as this Board, by resolution, shall terminate said 
employment.” 

12. That at the time said resolutions were passed, the de¬ 
fendant Johnston was one of the persons interested in and 
was to receive through the said Carver a share of the com¬ 
mission authorized to be paid to said Carver, and his em¬ 
ployment to represent the Association in the matter of said 
contract was invalid and grossly improper, and a fraud 
upon the subsequent investors in said Association. 

13. Plaintiff further states that said company then pro¬ 
posed to sell and thereafter did sell to the public shares of 
stock in the nature of savings or deposit accounts, and 
Surplus Fund Certificates -which purported to evidence the 
pro rata interest of the purchaser in the surplus funds of 
the Association; that the sale price of the Surplus Fund 
Certificates was then fixed at $3.00 per share, later reduced 
to $3.00, and the commission so authorized, $4.20 per share 
of the $5.00 per share paid therefor by purchasers, amount¬ 
ing to eighty-four per cent thereof, was grossly excessive 
and improvident, and petitioner is informed by various pur¬ 
chasers of such certificates that the disbursement of this 
large proportion of their payments as a commission was 
concealed from them. 

14. Plaintiff further states that throughout the entire 
period from November 10, 1932, to March 23, 1936, de¬ 
fendants Johnston and Carver were respectively the Presi¬ 
dent and Secretary of said Association. 

15. Plaintiff further states that at the directors’ meeting 
on July 17,1933, the Surplus Fund Certificates were reduced 
to $3.00 per share and a new contract with said Carver was 
authorized, similar to the former contract, but substituting 
a commission of $2.75 per share out of the $3.00 per 
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9 share paid by purchasers, being ninetv-one & 2/3 
percent of the amount paid by investors therein. 

16. That at a meeting of the executive committee on Au¬ 
gust 10, 1934, the members present being the defendants 
Cunningham, Johnston and Carver, the weekly payment to 
said Johnston provided for in the aforesaid resolution was 
increased $10.00 per week (to $40.00); at a meeting of said 
committee on November 6, 1934 the same three membe|rs 
only being present, the amount of said payment was in¬ 
creased an additional $10.00 per week (to $50.00) to date 
from August 10, 1934, and at a meeting of said committee 
on April 8,1935, at which were present only the defendants 
Cunningham, Johnston, Carver and Sharpe, said week y 
payment was increased a further $20.00 (to $70.00) a week, 
and the said Johnston was paid said several amounts week v 
from September 28, 1933 to April 20, 1936, during all of 
which time he was being paid by said Carver a percentage 
of the receipts by said Carver under his commission con¬ 
tracts with said Association; that the Executive Committee 
was at all times composed of five members. 

17. That plaintiff is informed and therefore avers tin t 
said payments made by said Carver to said Johnston of 
commissions under said sales contracts aggregated the fol¬ 
lowing amounts: 

From Oct. 17, 1932 to Dec. 31, 1933.$2,595.4b 

From Jan. 1, 1934, to Dec. 31, 1934 . 1,760.44 

From Jan. 1, 1935 to Dec. 31, 1935. 3,512.24 

From Jan. 1, 1936 to March 23, 1936. 3,757.77 

Total .$11,625.85 

18. Plaintiff is not informed as to the terms of the orig¬ 
inal agreement between the defendants Johnston and Car¬ 
ver and such other persons as may have been parties 

10 thereto, but is advised that on July 26, 1933 a writ¬ 
ten agreement was executed, bearing date July 18, 

1933, wherein said Carver agreed to pay to said Johnston 
fifteen cents per share on all stock sold by Carver under 
his agreement with said Association. 

19. That plaintiff is informed by various defendant-dij 
rectors that they had no knowledge of the fact that the 
defendant Johnston was participating in the payments 
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made by the Association to the defendant Carver and that 
they believed that the compensation paid by the Associa¬ 
tion to the defendant Johnston for representing the inter¬ 
est of the Association in its transactions with the defen¬ 
dant Carver were the only moneys received by the defen¬ 
dant Johnston in connection therewith; and the plaintiff 
further states that he is informed by certain directors that 
at a meeting of the Board of Directors it was represented 
to the Board that the defendant Johnston had not re¬ 
ceived any part of the compensation paid the defendant 
Carver on account of his contracts with the Association. 

Claim for Insurance Premiums. 

20. The plaintiff further states that during the entire 
period from the formation of the said corporation until the 
month of April, 1936, when the defendants Carver and 
Johnston resigned as Secretary and President respectively 
of said Association, which offices they had held during sub¬ 
stantially the entire period, said defendants caused, and 
the Association permitted, all of the insurance, which the 
Association controlled by reason of loans made on improved 
real estate, to be written through and the premium for the 
same to be paid to the said Carver and Johnston, although 
the writing of said insurance was handled entirely through 
the office of the Association and by its employees, which re¬ 
sulted in the diversion of large sums, which were in 

11 realitv earned bv the Association, from the Asso- 
ciation to the said Carver and Johnston, the amount 
of insurance premiums so diverted being unknown to the 
plaintiff, and plaintiff therefore demands an accounting 
of the same. 

Claim for Negligence. 

21. Plaintiff further states that a large portion of the 
sales of shares of stock by said Association were made on 
the plan set up by the said Association for the disposal of 
its Class C stock, which required each purchaser of a 
share to pay a premium represented by what has been here¬ 
tofore in this complaint termed a “Surplus Fund Certifi¬ 
cate” or “Membership Certificate”, said premium being 
originally, as stated heretofore, $5.00 for each share of stock 
subscribed and later reduced to $3.00 for each share of 
stock subscribed. There are at the present time, as shown 
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by the records of said Association, certificates outstand¬ 
ing designated as Surplus Fund or Membership Certifi¬ 
cates in the sum of $316,415, representing a sum slightly in 
excess of three-eighths of all moneys paid into the Associa¬ 
tion by its stockholders and investors, and plaintiff is lid- 
vised that of said sum of $316,415, more than $250,1)00 
thereof was paid to the defendant Carver under his vari¬ 
ous contracts for compensation in connection with the sjale 
of stock, so that more than one-fourth of the total receipts 
of said Association from its stockholders were so paid) to 
the defendant Carver; that large numbers of the purchas¬ 
ers of said certificates assert and claim that it was repre¬ 
sented to them at the time they made said purchases tljiat 
the sums so paid by them were being invested in first mort¬ 
gage notes or otherwise for the benefit of said Association 
and to create a large surplus fund in which they had par¬ 
ticipation; that in one suit brought against the Association 
prior to the filing of its petition for dissolution, these 
12 contentions were sustained by the Municipal Court]of 
the District of Columbia, and because of the larjge 
number of such claims and of the fact that there was no 
substantial surplus fund, and that the assets of the Asso¬ 
ciation were then substantially sufficient only to cover the 
deposits, said Association was forced to file its petition for 
liquidation, which has resulted in the present proceedings 
wherein the plaintiff is Receiver, and the present situation 
is that there will be a deficit in the assets of said Associa¬ 
tion to pay the claims of depositors and certificate holders 
of more than $300,000.00. 

That the commissions paid for selling said certificates 
averaged 87Mi per cent of the gross sales, so that the Asso¬ 
ciation received net but $35,000 out of the $316,415 sold, and 
in addition to the commission expense of such sales, the 
Association paid to said Johnston $8,520 for looking after 
its interests in said sales. 

That the sums so paid were so grossly exhorbitant that 
said payments constitute negligent management of the af¬ 
fairs of said Association for which its directors are respon¬ 
sible. 

22. Plaintiff further states that so far as he is informed 
and believes, none of the defendants other than the saild 
Johnston and Carver, and defendants Nos. 1 to 5, inclusive, 
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participated in profits from the sale of said certificates or 
the division of the funds secured from certificate holders, 
or intentionally did any affirmative act to cause loss of 
funds paid in by the certificate holders, but the plaintiff be¬ 
lieves and avers that said defendants, by becoming directors 
of said Association and leading the investing public to be¬ 
lieve that they were directors and responsible for the man¬ 
agement of the affairs of said Association, assumed a re¬ 
sponsibility to those persons who did so invest of exercis¬ 
ing reasonable care and prudence in attending the meetings 
of the Board of Directors, informing themselves 
13 as to the conduct of the business of said Association, 
and of seeing that the funds entrusted to the Asso¬ 
ciation by its depositors and certificate holders were used 
in a reasonable way and not disbursed improvidentlv, and 
that they owed a duty to those persons investing in the 
shares or certificates of the Association to be informed of 
the methods adopted by the persons engaged in selling cer¬ 
tificates and the representations made by such persons, and 
to take such steps as might be necessary to see that pros¬ 
pective investors in said shares and certificates were cor¬ 
rectly informed of the disposition of their funds; plaintiff 
is informed and believes that notwithstanding said defen¬ 
dants accepted the office of directors in said Association and 
permitted their names to be used as directors in the sales 
of stock and certificates, they did not attend with reason¬ 
able diligence the meetings of the Board of Directors of 
said Association, nor did they inform themselves concern¬ 
ing the conduct of its affairs, the methods employed in sell¬ 
ing its certificates, the disposition of the funds received 
from certificates, or other matters pertaining to said Asso¬ 
ciation, with the result that many persons, influenced by 
the fact that said defendants were directors, invested their 
monev in said Association either as shareholders or cer- 
tificate holders, with the result that, although the plaintiff 
is not now* informed wfliether the funds so lost will be 
charged against the certificate holders or depositors, there 
will be an aggregate loss of at least $316,415 by the inves¬ 
tors in said Association, wfliich the plaintiff is advised and 
believes would have been prevented had the defendants as 
directors been diligent and not negligent in performing the 
duties of their office. 
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Claim for Illegal Payment of Dividends. 

23. Plaintiff further states that he is advised and belie ves 
and therefore avers that during the entire period of 

14 the existence of said Association, at each semi-annual 
period, the Board of Directors declared and said 
Association paid dividends to its depositors; that by gen¬ 
eral law and by the express terms of Section 12 of the By- 
Laws of said Association, no dividend could lawfully! be 
declared or paid unless there were net earnings accui|nu- 
lated in a sufficient amount to pay the same; that at each 
time when said dividends were so declared and paid the ac¬ 
cumulated net earnings of said Association were insufficient 
to authorize or pay same, and said dividends were in fact 
paid, to the extent of $32,353.47 out of the sums remaining 
to the Association after payment of the Carver comnps- 
sions of the payments made by purchasers of Surplus Fijnd 
Certificates. That by reason of such illegal declaration and 
payment of dividends, plaintiff is advised the defendant di¬ 
rectors became and are personally liable to the Associa¬ 
tion and its investors represented by plaintiff as Receiver 
for such illegal payments authorized by the directors dur¬ 
ing their several periods of service. 

24. That the several amounts of the dividends so paid 
and the dates as of which said dividends were declared a re 
shown by the following statement: 


Dec. 31, 1932 . $299.44 

June 30, 1933 . 1,716.02 

Dec. 30, 1933 . 2,077.68 

June 30, 1934 . 2,733.46 

Dec. 30, 1934 . 4,030.83 

June 30, 1935 . 6,283.00 

Dec. 30, 1935 . 9,755.85 

June 30, 1936 . 15,214.25 

Dec. 30, 1936 .. 14,984.81 

June 30, 1937 . 14,404.50 

Dec. 30, 1937 . 10,875.54 


Total.$82,375.38 

15 And the plaintiff demands against the defendants: 

(1) Judgment in the sum of $325,000.00, for losses 
incurred by negligence. 
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(2) An accounting from the defendants Carver and 
Johnston for all commissions paid on the sales of certifi¬ 
cates in excess of such legitimate expenditures as may have 
been made by the defendant Carver under the terms of his 
several contracts for the sale of stock in said Association. 

(3) An accounting from the said Johnston and Carver of 
the several sums paid to the said Johnston for representing 
the Association in connection with its dealings with said 
Carver during the period from Julv 11, 1932 to April 20, 
1936. 

(4) An accounting from the defendants Johnston and 
Carver for profits received by them for commissions on in¬ 
surance written on loan property. 

(5) An accounting from all of the defendants for sums 
paid by the Association on dividends illegally declared dur¬ 
ing their respective periods of service as directors of said 
Association. 

(6) And for such other relief as may be requisite and 
proper. 

JULIUS I. PEYSER, 

Receiver of Montgomery Building 
and Loan Association. 

WM. E. RICHARDSON, 

Attorney for Receiver. 

16 Motion to Dismiss Complaint as to Defendants 
Claude W. Owen, Peter Remsen, II. E. Allanson 
and James E. R. Shaw, Executor , Estate of Charles 
0. Shaw. 

Filed May 11, 1939 

i 

• *; • 

Come now the defendants Claude W. Owen, Peter Rem¬ 
sen, H. E. Allanson and James E. R. Shaw, Executor of 
the Estate of Charles 0. Shaw, and move the Court to dis¬ 
miss the Complaint filed herein as to them. 

WALTER M B ASTI AN 
ALBERT F. ADAMS 
Attorneys for defendants Claude W. 
Owen, Peter Remsen, H. E. Allan¬ 
son and James E. R. Shaw , Exec¬ 
utor. 
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Points to be argued in support of the foregoing motion 
are: 

1. The Complaint shows on its face that as to these defen¬ 
dants it is barred by the Statute of Limitations. 

2. And other matters appearing upon the face of the 
Complaint. 

Order Sustaining Motion to Dismiss j 

Filed June 23 1939 I 

• * • 

Upon consideration of the motion filed by Claude W. 
Owen, Peter Remsen, H. E. Allanson, and James E. R. 
Shaw, Executor, to dismiss the Complaint herein filed, and 
after argument, it is, bv the Court, this 23rd day of June, 
1939, 

Ordered, That said Motion to Dismiss be and the sa lie 
is hereby sustained as to said defendants, Claude W\ Owen, 
Peter Remsen, H. E. Allanson, and James E. R. Shaw, 
Executor. 

JENNINGS BAILEY 


17 Notice of Appeal 

Filed July 12 1939 

• • • 

Notice is hereby given this 12th day of July 1939, that 
Julius I. Peyser, Receiver of Montgomery Building and 
Loan Association, Plaintiff hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 23rd day of 
June, 1939, in favor of Claude W. Owen, Peter Remsen, 
II. E. Allanson and Janies E. R. Shaw, Executor, Estate of 
Charles 0. Shaw against said Julius I. Peyser, Receiver of 
Montgomery Building and Loan Association, Plaintiff 
herein. 

WILLIAM E RICHARDSON 
Attorney for Julius I. Peyser, 
Receiver, Plaintiff 
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Memoranda 

July 12-1939 

Cost bond on appeal ($250)—filed. 

August 21-1939 

Time for filing the record on appeal extended for thirty 
days from this date. 

■ 

Points to be Presented on Appeal 

Filed August 21 1939 

• • • 

That the cause of action against the defendant, Claude 
W. Owen and other defendants named in the motion 
18 to dismiss was not barred by the statute of limita¬ 
tions at the time of the institution of this action. 

WM. E. RICHARDSON 
Attorney for Plaintiff 

Copy of the foregoing designation of record and points 
to be presented on the appeal received this 21st day of Au¬ 
gust, 1939. 

WILLIAM M BASTIAN 
ALBERT F ADAMS 
Attorneys for Defendants, 
Claude W Owen 


Designation of Record on Appeal 

Filed August 21 1939 

• • • 

The plaintiff hereby designates the folio-wing record on 
the appeal in the above entitled cause. 

1. Complaint 

2. Motion of defendants, Claude W. Owen, et al, to dis¬ 
miss complaint 

2M>. Order sustaining motion. 

3. Notation of appeal and approval of bond for costs on 
appeal 
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4. Points to be presented on appeal 

5. This designation of record 

WM. E. RICHARDSON 
Attorney for Plaintiff 

19 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of Ihe 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 18, both inc.u- 
sive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 1070, Civil 
Action, wherein Julius I. Peyser, Receiver of Montgomery 
Building and Loan Association, is Plaintiff and Verne jtt. 
Sullivan, et al., are Defendants, as the same remains upon 
the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 11th day of September, 1939. 


(Seal) Clerk. 

Endorsed on cover: Julius I. Peyser, Receiver &c., Ap¬ 
pellant, vs. Claude W. Owen, et al. United States Court of 
Appeals for the District of Columbia Filed Sep 18 1939 
Joseph W. Stewart, Clerk. 
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FOR TilK DISTRICT OF COLUMBIA. 

April Term, 1939 


No. 7519 


Julius I. Peyser, Receiver of Montgomery Building 
and Loan Association, 

Appellant. 

v. 

Claude W. Owen, Peter Remsen, H. E. Allanson, 

ET AL., 

Appellees. 


APPELLANT’S BRIEF 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the District 
Court of the United States for the District of Colum¬ 
bia dismissing plaintiff’s civil action to secure an 
accounting and damages. Jurisdiction below was 
conferred by Section 41, Title 18 of the Code of the 
District of Columbia and i»i this Court by Section 26 
of Title 18 of the Code. 
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The plaintiff is Receiver of the Montgomery Build¬ 
ing and Loan Association appointed April 19, 1938, by 
said District Court under Title 5, Chapter 13 of the 
Code. On December 19, 1938, he filed a civil action 
against thirty directors and former directors of the 
Association charging fraudulent diversion of funds, 
negligence and illegal declaration and payment of 
dividends over a period substantially from the time 
the Association commenced business on November 10, 
1932, to the time its petition for voluntary dissolution 
was filed in January, 1938. The appellees herein are 
four of these thirty directors whose terms of service 
as such expired more than three years before the suit 
was filed. 

A motion to dismiss filed by the four appellees (R. 
p. 12) was sustained and the suit was dismissed as to 
appellees (R. p. 13). The only ground assigned in the 
motion was that the action as to the four appellees was 
barred by the Statute of Limitations. From this dis¬ 
missal the appeal was prosecuted. 

STATEMENT OF THE CASE 

The Montgomery Savings and Loan Association was 
incorporated under the laws of the District of Colum¬ 
bia on March 25, 1932 (R. p. 4). By amendment filed 
July 11, 1932 its name was changed to Montgomery 
Building and Loan Association. The purpose of form¬ 
ing the local Association was to absorb a Maryland 
company of similar name, the Montgomery County 
Building & Loan Association (R. p. 4). A formal meet¬ 
ing of the incorporators was held on April 22, 1932; 
by-laws w*ere adopted and a Board of six Directors was 
elected. Among said by-laws were the following: 

“Duties.—The directors shall have all authority 
and perform all functions expressly or impliedly 




confided in them by the terms of the incorporatioji 
laws of the District of Columbia as amended. They 
shall supervise and direct the operations of the 
Association, and authorize all loans and expendi¬ 
tures, or contracts creating a liability against the 
Association.” 

“14. * • * The Executive Committee shall havo 
and exercise, by action of a majority of all itj? 
members, all the powers and duties of the Boarcf 
of Directors when the latter is not in session, sav^ 
and except as limited by the by-laws. The Execu 
tive Committee shall keep a record of its proceed 
ings, and the same, duly certified by the Secretary 
shall be read at the next meeting of the Board off 
Directors.” (R. pp. 4-5). 


This meeting was held at the office of Walter A. John-l 
ston, an officer and director of and attorney for the 
Maryland Association. The incorporators and the 
Board of Directors elected April 22, 1932, who served 
until November 10th, 1932, were all employees of the 
defendant Everard J. Carver, engaged in the business 
of selling shares in the Maryland Corporation and who 
continued their employment under a contract with 
Carver for the sale of shares of the local corporation. 
All of said Directors elected at the incorporators’ 
meeting were interested in a proposed contract with 
defendant Carver. The defendant Johnston was also 


interested in the commissions to be paid under said 
proposed contract. (R. 5). The entire Board prior to 
November 10, 1932 consisted of the defendant Carver 
and his defendant salesmen. 

On September 28, 1932 the Directors adopted the 
following resolutions: 

“Further Resolved, that this Association enter 
into a contract with Mr. Everard J. Carver for 
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the sale of stock of this company by him and his 
associates on the basis of $4.20 commission to said 
Everard J. Carver for each share of stock sold by 
him and his associates.” 

“Resolved Further, that Walter A. Johnston be 
elected to take care of and represent this Associa¬ 
tion in the matter of all sales of stock by Everard 
J. Carver and his associates, and that Walter A. 
Johnston have a drawing account of $30.00 per 
week for his services until such time as this Board, 
by resolution, shall terminate said employment.” 
(R. pp. 5-6). 

At the time these resolutions were passed the defend¬ 
ant Johnston was interested in the Carver contract and 
was to receive a share of the commissions, and between 
October 17, 1932 and March 23, 1936 actually received 
$11,625.85 of the commissions paid to Carver (R. p. 7). 

On August 10,1934 the executive committee increased 
the weekly compensation of Johnston to $40.00, the 
members of the committee present being defendants 
Cunningham, Johnston and Carver. On November 6, 
1934 this committee, the same members only being pres¬ 
ent, increased Johnston’s weekly payment to $50.00 to 
date from August 10,1934. On April 8,1935 the execu¬ 
tive committee, the members present being the defend¬ 
ants, Cunningham, Johnston, Carver and Sharpe, 
further increased said weekly payment to $70.00 so 
that during the period from September 28, 1933 to 
April 20, 1936 during which time he was receiving a 
percentage of Carver’s commission he was also paid 
at the foregoing rates an aggregate of $8520.00, by the 
Association for looking after its interests in the Carver 
contract (R. 7 and 9). 

The Carver contract authorized by the above quoted 
resolution was signed. Subscriptions of stock were 
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taken on the following basis: A surplus fund certificate 
of the par value of $5.00 per share was sold for cash alt 
par to the stock subscriber who was then entitled to 
make periodical payments or deposits on his stock 
account until its maturity but was not required, as is 
customary, to make any payment other than his initial 
payment of 25c per share. $4.20 of the $5.00 paid for 
the surplus fund certificate went to Carver as commis¬ 
sion and was divided with his salesmen and the defend¬ 
ant Johnston. (R. p. 8). 

On July 17, 1933 the par value of the surplus fund 
certificates was reduced from $5.00 to $3.00 and Car¬ 
ver’s contract amended so that his commission was 
$2.75 per share or 91%% of the $3.00. (R. pp. 6-7). 
Surplus fund certificates were sold to the extent of 
$316,415 on which commissions paid were in excess of 
$250,000. (R. p. 9). Claims were made by the pur¬ 

chasers of large numbers of the surplus fund certifi¬ 
cates that it was represented to them at the time they 
purchased same that the amounts paid by them were 
being invested in first mortgages and other investments 
for the benefit of the Association to create a large sur¬ 
plus fund in which they had participation, but that the 
entire surplus fund received from these certificates was 
paid either to Carver or used to pay dividends to share¬ 
holders in violation of the by-laws of the company, 
which required dividends to be paid solely out of profits. 
These contentions were sustained in a suit brought in 
the Municipal Court against the Association, and in a 
test case the entire amount paid for the surplus fund 
certificate was recovered. As the surplus funds were 
non-existent and the assets of the Association sufficient 
only to cover the deposits, it was forced to file its peti¬ 
tion for liquidation (R. p. 9). 



6 


At a director’s meeting on November 10, 1932 the 
five director salesmen elected April 22, 1932 resigned 
and sixteen of the defendant directors were elected in 
their place, including the defendants Johnston, Owen, 
Remsen, Allanson and Shaw, the four last named being 
the appellees herein. (R. p. 3). The complaint further 
states that defendants Carver and Johnston were 
respectively secretary and president of the Association 
until April, 1936 when they resigned and during the 
period prior to April 1936 these defendants caused all 
the insurance controlled by the Association to be 
written through and the premiums paid to the said 
Carver and Johnston, although the same was actually 
written through the office of the Association by its 
employees, which resulted in the diversion of large 
sums, which were in fact earned by the Association, 
the amount thereof being unknown. (R. p. 8). 

It further states that although dividends could only be 
paid out of the net earnings, the latter were insufficient 
to pay the rates fixed by the Association to its share- 
holders-depositors; that at certain specified dates 
dividends aggregating $82,375.38 were declared and 
paid, $32,353.47 of which amount was paid out of the 
surplus fund remaining from the payments made by 
the purchasers of surplus fund certificates after pay¬ 
ment of the Carver commissions (R. p. 11). 

The complaint charges a general scheme to defraud 
the public initiated by Carver, Johnston and the group 
of salesmen-incorporators whereby more than $300,000 
of the $800,000 total amount received by the Associa¬ 
tion from shareholders and certificate holders prior to 
its closing was diverted to these individuals; that the 
scheme set in motion by the original group was car¬ 
ried on from that time to April 1936 when Johnston 



and Carver were forced to resign, and that this wasj 
made possible by the gross negligence of the defendant | 
directors who permitted the fraudulent sales of surplus! 
fund certificates and left the management of its affairs 
in the hands of the group who were diverting its funds. 
The tabulated statement (K. p. 3) shows that the de¬ 
fendant-appellees Kemsen and Shaw never attended I 
a single meeting of the Board of Directors. There 
were twenty-two monthly meetings during Remsen’s 
incumbency, four during Shaw’s. Allanson attended 
one of the nine Directors’ meetings held during his 
term of office and Owen two out of five. 

It also appears from this statement that a number 
of directors were similarly negligent. The defendant 
Jacobson attended one out of forty-three meetings, j 
Defendants Ames, Sexton, Griffith, Kennedy and Leary | 
never attended a meeting although some of these men 
were directors during the greater part of the life of 
the Association. The combined result of the original 
scheme coupled with the culpable neglect of these de- I 
fondants has been to cause a loss of over $300,000 to 
investors represented by the appellant Receiver. 

On December 19, 1938 appellant filed his complaint 
against these parties demanding a judgment for losses 
in the sum of $325,000 and an accounting from Carver j 
and Johnston of the insurance premiums, salaries and j 
commissions wrongfully paid, and against the directors 
for dividends illegally declared and paid. To this 
complaint the appellee defendants on May 11, 1939 
filed their motion to dismiss based on the Statute of 
Limitations. (R. 12, 13). On June 23, 1929 Mr. Jus¬ 
tice Jennings Bailey ordered the dismissal of the com¬ 
plaint as to these four defendants (R. p. 13) from 
which this appeal was noted. 
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STATEMENT OF POINTS ON APPEAL 

The Cause of Action Against the Appellees Was Not 
Barred By the Statute of Limitations At the Time 
of the Institution of This Action. 

This question involves consideration of the follow¬ 
ing subpoints: 

1. The case presented by the complaint shows that 
the suit is founded upon acts constituting parts of a 
continued and persistent scheme for the wrongful 
diversion of the funds of the Association and conver¬ 
sion of funds advanced by surplus fund certificate 
purchasers, purposely or negligently concealed so that 
a court of equity should not apply the Statute of 
Limitations or the doctrine of laches to the action. 

2. The District Court in passing on a motion to 
dismiss should not have held that the Statute of Lim¬ 
itations was a bar to recovery but should have required 
the defendants to answer . and passed upon the ques¬ 
tion after evidence had developed all the facts and 
circumstances, at which time it could have determined 
the applicability of the Statute in view of all of the 
facts of the case. 
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SUMMARY OF ARGUMENT. 


1. The application of the Statute of Limitations in 
actions against directors for negligence, misapplication 
of funds and illegal payment of dividends has given 
rise to certain rules as to which the cases are somewhat 
contradictory. The decisions may be divided into threu 
classes, depending to a large degree, however, upon the 
facts and circumstances of the individual cases. 


First. That the Statute begins to run from the 
date of the wrongful act. 

Second. That the limitation runs from the date 
the director severed his connection with the corpo¬ 
ration by resignation or otherwise. 

Third. That in flagrant cases of malfeasance or 
negligence a court of equity will not apply the bar 
of the Statute. 

It is claimed by appellant that the facts involved 
in this case are such that the Statute cannot be 
recognized as a bar on the allegations of the comj 
plaint and the court erred in dismissing the com¬ 
plaint as to these four defendants. This claim is 
predicated on our view that the negligence of these 
directors is so flagrant and so inexcusable that the 
rule above cited will not permit the appellees to 
plead the Statute as a defense. 


2. Under the rules of civil procedure which abolish 
the distinction between pleading and practice in law 
and equity cases it is error for the court to determine 
that the complaint is barred by limitation as a prelimi-j 
nary matter and without hearing the evidence. 



10 


ARGUMENT 

1. The case presented by the complaint shows that the 
suit is founded upon acts constituting parts of a 
continued and persistent scheme for the wrongful 
diversion of the funds of the Association and con¬ 
version of funds advanced by surplus fund cer¬ 
tificate purchasers, purposely or negligently con¬ 
cealed so that a Court of Equity should not apply 
the Statute of Limitations or the doctrine of laches 
to the action. 

Probably the oldest reported Federal equity case 
upon this point is Cooper v. Ilill (1891)), 94 Fed. 582, 
36 CCA 402, 411, where Judge Sanborn’s often cited 
opinion held 

“If the acts of the appellants upon which this 
suit is founded had been parts of a continuous and 
persistent cause of action which had wrecked this 
bank and robbed its creditors and stockholders, 
if they had been accompanied with intentional 
misrepresentations, if they had been purposely or 
negligently concealed from the other officers and 
employees of the bank or from its stockholders 
and creditors, these facts might well induce a 
court of equity lo permit this suit to be maintained 
notwithstanding the statute.” 

Prior to the Cooper rase, supra. Judge Shires in 
Welles v. Graves (CC), 41 Fed. 459, held in a similar 
case brought at law that the Statute of Limitations 
did not apply. 

Judge Finkelnberg in Rankin v. Cooper (1907), 149 
Fed. 1010, refers to Cooper v. Ilill, supra , and in par¬ 
ticular to that part of the decision which is quoted 
above, in refusing to apply the Statute of Limitations. 

He found from the testimony that none of the de- 
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fendants gained or intended to obtain any pecuniary 
advantage or to make an improper personal gain out 
of the complained transactions; that the defendant* 
were men in good standing in the community and many 
of them active business men of high standing; that it 
did not appear that they were guilty of knowingly 
assenting to or participating in the malversations of 
the president of the bank which wrecked that insti¬ 
tution. 


Notwithstanding the foregoing findings based on 
testimony, the Court held at pages 1015-1016 

“As to the Statute of Limitations 1 have come 
to the conclusion that it does not apply because 
the case in my opinion falls under the exceptional 
circumstances referred to by Sanborn, J., in 
Cooper v. Hill . 94 Fed. 582, 36 CCA 402, circum¬ 
stances under which a court of equity will permit 
a suit to be maintained notwithstanding the statute 
(see pages 590, 591 of 94 Fed.; pages 410, 411 of 
36 CCA), and also because at the time of the 
commencing of the wrongful acts in question and 
afterwards, the defendants who were concerned 
therein constituted a majority, if not the whole 
of the board of directors, and that in consequence 
of their having full control of the corporation no 
suit could be brought to redress the alleged griev¬ 
ances until a receiver had been appointed. See 
Judge Thaver’s opinion in Cock rill v. Abelcs, 86 
Fed. 505 loe. rit. 512, 30 CCA 223, 230.” 


Our view that final decision upon the applicability of 
the Statute of Limitations, if it Ik* applicable, should 
be deferred until final hearing is supported by the rul¬ 
ing of District Judge Bean (1928) in Schilling v. 
Par mans, 35 Fed. (2d) 780. 

That case was an action at law by a receiver against 
directors of a closed bank for making improper loans. 
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The Court pointed out the uncertainty as to when the 
Statute of Limitations begins to run against directors 
and deferred ruling upon motions to strike out and 
dismiss, as a preliminary matter. 

In Andersen v. Thompson (1932), 5(5 Fed. (2d) 642, 
643, 644, Circuit Judge Sanborn, by assignment acting 
as District Judge, in a case similar to the Schilling 
case , supra , held 

“The question to be determined is whether it 
appears from the present record that the suit is 
barred by the Statute of Limitations. My opinion 
is that the record before me is not sufficient to 
permit a definite answer to that question. If it 
be assumed that no fraud or fraudulent conceal¬ 
ment or other extraordinary circumstances are 
asserted by the plaintiff which would have pre¬ 
vented the running of the statute, and that all of 
the excess or improvident loans referred to were 
made six years before this action was brought, 
then I am of the opinion that the suit was brought 
too late. It is clear that, unless the plaintiff can 
show circumstances which would have prevented 
the statute from running during the period that 
the defendants were in charge of the bank, the 
causes of action on account of excess loans were 
barred six years from the time the loans were 
made. (Citing cases) * V 

However, in the complaint there are allegations 
under which evidence might be adduced to show 
concealment or unusual or extraordinary circum¬ 
stances which would enable the court to find that 
the cause of action was not barred by the statute 
of limitations. SEE ltan kin v. Cooper (CC), 149 
F. 1010; Cock rill v. Aheles (CCA), 86 F. 505; 
Schilling v. Parmau (I). C.), 35 F. 2nd 780; Adams 
v. Clarke (CCA), 22 Fed. 2nd 957, 959; Nat’l Bank 
of Commerce v. Wade (Cl 1 ), 84 F. 10, 15; Payne v. 
Ostrus (CCA), 50 Fed. 2nd 1039, 1042 (supra). 
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The court would therefore not be justified at this 
stage of the ease in holding that the plaintiff could 
proceed no further. * * * 

I reach the conclusion that this suit ought not 
to he terminated upon the record now before the 
court on either of the grounds urged by the inter¬ 
veners, although it is quite possible that the suit 
may be barred by the statute of limitations, and 
it might be well for all parties interested to com¬ 
plete the evidence bearing upon that question 
before going further. 

The objections raised by the interveners to the 
taking of further testimony are overruled, and 
they are allowed an exception.” 

We do not believe that these decisions are incon¬ 
sistent or at variance with the cases of Corsicana Na¬ 
tional Bank v. Johnson, 251 U. S. 68 or Curtis v. Connly, 
257 U. S. 260, relied upon by the defendant appellees in 
the hearing in the District Court. In the first of these 
cases the case had been tried before a jury in the Dis¬ 
trict Court for the Northern District District of Texas. 
It did not involve a continuing act but negligence al¬ 
leged in the making of a single loan. In the Court’s 
opinion it said: 

“The facts are involved, and need to be fully 
stated”. 

In Curtis v. Connly it is true that the question arose 
on a motion to dismiss in the District Court. The 
parties evidently assumed that the facts stated were 
sufficient to enable the Court to pass finally upon the 
applicability of the Statute. The brief for the appellantj 
receiver did not rely upon the doctrine stated in the| 
cases cited in the preceding sections of this brief noi| 
were any of the cases we have referred to herein cited] 
to or discussed by the Supreme Court. 
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2. Motion to Dismiss Premature. 

The District Court in passing on a motion to dismiss 
should not have held that the Statute of Limita¬ 
tions was a bar to recovery but should have re¬ 
quired the defendants to answer, and passed upon 
the question after evidence had developed all the 
facts and circumstances, at which time it could 
have determined the applicability of the Statute 
in view of all of the facts of the case. 

It is not conceivable that any application of Federal 
Rules 9 (f) or 12 (b) should prevent the plaintiff, under 
the allegations of the complaint from ofFering such evi¬ 
dence as he might have to show lack of diligence, bad 
faith, concealment or unusual or extraordinary circum¬ 
stances which would enable the Court to find that this 
was not a proper case in which to receive the plea of 
laches or the Statute of Limitations. From the very 
nature of the allegations of and the relief sought by the 
complaint, the lower Court could not properly deter¬ 
mine, as a preliminary matter, that laches or the Stat¬ 
ute of Limitations was a bar to recover}' against Owen. 

Federal Rule 8(c) provides: 

In pleading to a preceding pleading, a party shall 
set forth affirmatively * * * laches * • • Statute of 
Limitations * * * and any other matter constituting 
an avoidance or affirmative defense. * * * 

The defendant Owen filed a “Motion to Dismiss 
Complaint” because “The Complaint shows on its face 
that as to these defendants it is barred by the Statute 
of Limitations. * * *” 
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The defendants were attempting to proceed under) 
Federal Rule 12(b): | 

“Every defense, in law or fact, to a claim for 
relief in any pleading • * • shall be asserted in the 
responsive pleading thereto if one is required, 
except that the following defenses may at the| 
option of the pleading be made by motion: (1) lack 
of jurisdiction over the subject matter, (2) lack of 
jurisdiction over the person, (3) improper venue, 
(4) insufficiency of process, (5) insufficiency of 
service of process, (6) failure to state a claim upon 
which relief can be granted. A motion making anyj 
of these defenses shall be made before pleading if 
a further pleading is permitted.’’ (Italics ours.) I 

They sought to show the plaintiff’s “failure to statej 
a claim upon which relief can be granted’’ by testing 
the complaint by Federal Rule 9(f): 

“Time and place. For the purpose of testing 
the sufficiency of a pleading, averments of time and 
place are material and shall be considered like all 
other averments of material matter.’’ 

That the Statute of Limitations or laches are de¬ 
fenses that may be waived, cannot be denied and no 
citations are necessary to support that proposition. 
Can it be said that the plaintiff failed to state a claim 
upon which relief can be granted, if the defendants do 
not assert the Statute of Limitations or laches? 

Prior to September 1938 this would have been an 
equitable action, and the complaint does not on its face 
disclose such laches as could have been raised by an 
equitable demurrer. Cammack v. Carpenter , 3 App. 
D. C. 219. 

Other than the lower Court, Federal District Courts 
are unanimous in holding that the question of the 
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Statute of Limitations or laches cannot be raised by a 
motion to dismiss under the new Federal procedure, 
but hold they are affirmative defenses which pleaded 
in the answer. 

The lower court in Kruse v. Steinmeyer, Civil Action 
2498, decided Nov. 16,1939, 67 W. L. R. 1093, permitted 
and sustained the Statute of Limitations to be raised 
by a motion to dismiss, but gave the plaintiff ten days 
in which to file an amended complaint, a privilege not 
granted the instant plaintiff. 

The earliest Federal case which has come to our 
attention upon this point is Baker v. Sisk, Law #6642, 
D. of Okla. Rice, D. J. decided December 17,1938 (Dept, 
of J. Fed. Weekly Bui. #11, pp. 2, 21). The opinion 
recites in part: 

“The defendants in this court have filed what is 
designated a motion to dismiss. Said motion, 
omitting the formal parts, is as follows: 

1. To dismiss this action because the complaint 
fails to state a claim against the defendants, and 
each of them, upon which relief can be granted 
because the cause of action did not accrue: 

(a) Within two years next before the com¬ 
mencement of this action as prescribed by Sec¬ 
tion 95, subdivision third. Title 12, Oklahoma 
Statutes Annotated, Section 101, subdivision 
third, Oklahoma Statutes, 1931. 

(b) Within one year next before the com¬ 
mencement of this action as prescribed by Sec¬ 
tion 95, subdivision fourth, Title 12, Oklahoma 
Statutes Annotated, Section 101, subdivision 
fourth, Oklahoma Statutes, 1931. 

• •••••• 

The defendants apparently were proceeding under 
Rule 12 (b-6) which provides for the filing of a 
motion to dismiss for ‘Failure to state a claim 
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upon which relief can be granted.’ In so doing 
the defendants disregard Hide 8(c) which provides 
that the statute of limitations is an affirmative de¬ 
fense to be set forth in a pleading rather than a 
motion. The defendants may not in a motion to 
dismiss raise the issue of the statute of limitations. 
Under the rules, as well as under the law as de¬ 
clared by the Supreme (’ourt of the State of Okla¬ 
homa, the statute of limitations is a matter of de¬ 
fense and is a defense that may in any case be 
waived. Nothing appears in the petition tiled by 
the plaintiff which shows that her cause of action 
is barred by the statute of limitations. Plaintiff’s 
petition states a claim upon which relief may be 
granted. The motion to dismiss provided for 
under the rules is not designed to reach a case in 
which the plaintiff would not bo entitled to any 
relief after the matters of defense have been pre¬ 
sented. In other words it may not be substituted 
for an answer. 

The question then arises, is the pleading filed by 
the defendants a motion to dismiss or is it an 
answer ? This is to be determined not by the desig¬ 
nation given it by the defendants but by the con 
tents of the pleading. The name given to a plead¬ 
ing does not change the nature of the pleading. 
And, although the defendants have designated the 
pleading a motion to dismiss, it is, we think, in 
fact an answer and will Ik* treated as such. 

The next reported case in point is Piest v. Tide Water 
Oil Co. et al., 1). C., S. D. N. Y., Coxe, D. J., decided 
February 27, 1939, 27 Fed. S. 1020. 

This was an action at law wherein the complaint al¬ 
leged an agreement under which the plaintiff was to 
receive commissions on renewal sales. On motion to 
dismiss the complaint the Court said: 

“The complaint in this action alleges an agree¬ 
ment under which the plaintiff was to receive com- 
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missions on renewal sales. I think this is sufficient 
against a motion to dismiss. Whether the Statute 
of Frauds has any application is at least doubtful, 
see Warren Chemical & Mfg. Co. v. Holbrook, 118 
X. Y. 586, 23 X. E. 908, 16 Am. St. Rep. 788; but 
in any event the question should be presented by 
affirmative defense under Rule 8(c), 28 U. S. C. A. 
following section 723c. 

The motion of the defendants to dismiss the 
complaint is denied.” ; 

The last reported case is Holmberg v. Hannaford, 
D. C. S. D. Ohio, W. D. decided June 9, 1939, 28 Fed. 
S. 216, 219, where District Judge Xevin held: 

“It is the present view of the court that plain¬ 
tiffs are not bound by the Ohio statute of limita¬ 
tions but that such statutes are to be considered 
only as a guide to decision on the equitable ques¬ 
tion of laches. But, at any event, whether the 
question is one of laches or statute of limitations, 
these questions should be raised under Rule 8 (c) 
of the Rules of Civil Procedure, 28 U. S. C. A., 
following section 723c by affirmatively setting 
forth the claims in these respects in an answer 
rather than by way of motion to dismiss. 

The court finds that defendant’s motion to dis¬ 
miss, as based on the first ground thereof, is not 
well taken.” 

Prior to the new rules it was the law in this district 
that the defense of the Statute of Limitations could 
not be raised in an action at law by a demurrer, even 
though the declaration showed on its face that the 
statutory period had expired. 

French v. District Title Insurance Co., 64 App. 
D. C. 131; 75 Fed. (2d) 650. 
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No other construction of Rule 12(b) (6) “failure to 
state a claim upon which relief can be granted” would | 
be tenable except that the complaint be tested, ac-1 
cepting the allegations therein to be true, to determine i 
whether a ease had been stated in either law or equity I 
and excluding from such determination the affirmative! 
defenses enumerated and required to be pleaded by I 
Rule 8(c) i. e. laches—Statute of Limitations. 

This Court so tested a complaint where a motion to I 
dismiss had been filed. In that case, however, the j 
affirmative defenses of Rule 8(c) were not involved, j 

Realty Investment, et at. v. Rust, et at., decided I 

December 4, 1939; - App. D. C. -; 

-Fed. (2nd) -. 

Respectfully submitted, 

Wm. E. Richardson, 
Attorney for Appellant. 
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SU 


LARY OF ARGUMENT. 


1. In actions against directors for negligence, misap¬ 
plication of funds, and illegal payment of dividends, 
the Statute of Limitations applies. 

The appellant has pitched his case on lack of dili¬ 
gence of certain of the defendants, including all appel¬ 
lees, but specifically absolves them from malfeasance 
(R. 9, 10). No concealment or unusual or extraordi¬ 
nary circumstances are urged against these appellees; 
but, even if such were the case, the bar of the Statute 
of Limitations prevents recovery against appellees. 

2. Plaintiff is estopped by the provisions of the Rules 
of Civil Procedure and the Rules of this Court to urge 
as ground for reversal, that the Motion to Dismiss was 
premature, as this point was not raised in the Court 
below, nor was it specified in appellant’s “Points to 
be Presented on Appeal”. 

3. The Motion to Dismiss was not, in fact, premature, 
as by the Rules of Civil Procedure allegations of Time 
and Place are declared material; and this being so, the 
complaint on its face shows that the appellant’s case is 
barred by the Statute of Limitations and is therefore 
subject to a Motion to Dismiss. 
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ARGUMENT. 

1. The Statute of Limitations bars this action as 
against these appellees. 

It is submitted that this case comes squarely within 
the ruling of Curtis v. Connly (1921), 257 U. S. 261), 
42 S. Ct. 100, 66 L. ed. 222, in w T hich an almost identical 
state of facts was passed upon by the Supreme Court. 
Quoting from the opinion (261-265): 

“The receiver appeals, contending that the bill 
states facts sufficient to suspend the running of tin- 
statute until within six years from the beginning 
of the suit. 

“There is no dispute that the statute of Rhode 
Island governs the case. McClaine v. Rankin, 197 
U. S. 154, 49 L. ed. 702, 25 Sup. CT. Rep. 410, 3 
Ann. Cas. 500. The only question argued is 
whether the bill brings the defendants within the 
exception of the general rule, in Gen. Laws 1909, 
chap. 284, Sec. 7: ‘If any person, liable to an ac¬ 
tion by another, shall fraudulently, by actual mis¬ 
representation, conceal from him the existence of 
the cause of such action, said cause of action shall 
be deemed to accrue against the person so liable 
therefor, at the time when the person entitled to 
sue thereon shall first discover its existence.’ (In 
passing it should be noted that Rhode Island has a 
statute suspending the operation of the Statute of 
Limitations under the above circumstances 
whereas there is no such suspension statute in the 
District of Columbia). The misrepresentations 
charged are having the books and financial state¬ 
ments of the bank so kept and made as to show at 
their face value loans and investments known to 
be improper or worthless, and thus to conceal the 
impairment of the capital of the bank. * * * 

“This suit is brought upon the common-law 
right of the bank to recover for acts that dimin 
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ished its assets. Therefore the question is whether 
the bank’s claim is barred. The bank, of course, 
must be charged with knowledge of what appeared 
upon its books. It owned them; its stockholders 
had a right to inspect them. Guthrie v. Harkness, 
199 U. S. 148, 50 L. ed. 130, 26 Sup. Ct. Rep. 4. 4 
Ann. Cas. 433. Hence it would seem, as suggested 
by the district judge, that, so far as concerns in¬ 
vestments of a kind that national banks are not 
allowed to make, the bank was chargeable with 
knowledge from the beginning, and can found no 
claim upon them now. • • * 

“* * * Three new directors came upon the board 
before August 3, 1919. * * • 

“* * * The Statute of Limitations must not be 
applied so narrowly that business men will be 
afraid to take directorships, and however this bill 
be read in its details, it appears to us not to charge 
enough to deprive the appellees of the protection 
of the act. It is said that they stood in a fiduciary 
relation to the bank. But they were strangers to 
it when they left the board, more than six years 
before this suit was brought. We see no reason 
why the statute should not apply. See Emerson 
v. Gaither, 103 Md. 564, 8 L. R. A. (N. S.) 738. 64 
Atl. 26, 7 Ann. Cas. 1114; Bovd v. Mutual Fire 
Asso. 116 Wis. 155, 61 L. R. A. 918, 96 Am. St. 
Rep. 948, 90 N. W. 1086, 94 N. W. 171: Wallace v. 
Lincoln Sav. Bank, 89 Tenn. 630, 24 Am. St. Rod. 
625, 15 S. W. 448.” 

(Matter in parenthesis inserted) 

Appellant in his brief concedes, as indeed he must, 
that the Statute of Limitations is applicable to suits by 
receivers against directors. This rule is clearly stated 
in the case of Early v. City of Helena, Arkansas, et al, 
87 Fed. (2d) 831, in which the Court states: 

‘‘That state statutes of limitation are applic¬ 
able to suits by receivers of national banks, we 
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think, is conclusively demonstrated bv the follow 
ins*: cases: Curtis, Receiver, vs. Connly, 257 U. S. 
260, Rankin v. Barton, 199 U. S. 228, McClaine v. 
Rankin, 197 U. S. 154, McDonald v. Thompson, 1S4 
U. S. 71, Glenn v. Marbury, 145 U. S. 499, King v. 
Pomeroy, 121 Fed. 287; Deweese v. Smith, 106 F. 
438; Armstrong v. McAdams, 46 F. (2d) 931; 
Payne v. Ostrus, 50 F. (2d) 1039; Jones v. (’anon. 
3 F. Supp. 49; Pufahl v. Park’s Estate, 57 S. (’t. 
151.” 

Appellant, however, contends that under exceptional 
circumstances courts of equity will not apply the stat¬ 
ute of limitations or the doctrine of laches to the ac¬ 
tion. Support for this proposition is said to be found 
in the case of Cooper v. Hill (1899), 94 Fed. 582, 36 
C. C. A. 402. In deciding that case, Justice Sanborn 
stated that the Statute of Limitations was applicable 
in a suit by a receiver against directors even though 
the actions of the directors consisted in the diversion 
of the funds of the bank. The quotation from Cooper 
v. Hill in appellant’s brief, as a reading of the case 
will demonstrate, is purely dicta. In addition, none of 
the essentials specified in such dicta as requisite to 
bring the acts of the directors in the instant case 
within that dicta arc shown by the complaint in the 
instant case. 

The other case quoted by appellant on this point is 
Rankin v. Cooper (1907) 149 Fed. 1010, which is a Dis¬ 
trict Court case and therefore entitled to no more 
weight than Justice Bailey’s decision in this case. The 
best that can be said of Justice Finkelnberg’s opinion 
is that he misapplied the dicta in Cooper v. Hill, for a 
reading of the case does not disclose any intentional 
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misrepresentations or any acts of a continuous and 
persistent course of action which had wrecked the bank 
and which had been purposely or negligently concealed 
from the other officers. Indeed, in the case of Curtis 
v. Connly, Circuit Court of Appeals, First Circuit 
(1920) 264 Fed. 650, 653, Circuit Justice Anderson in 
commenting on Rankin v. Cooper, writes: 

“Rankin v. ('ooper, 149 Fed. 1010, and National 
Bank of Commerce v. Wade, 84 Fed. 10, are two 
District Court cases, which are, we think, distin¬ 
guishable on the facts. But, if not distinguishable 
on the facts, we regard them as not reconcilable 
with the large number of decisions of courts of 
appeals and of state courts of last resort, as well 
as with the principles laid down by the Supreme 
Court of the United States in Wood v. Carpenter, 
Rosenthal v. Walker, supra, and cases cited in 
those opinions.’* 

This Circuit Court of Appeals decision was affirmed 
by the Supreme Court of the United States in Curtis 
v. Connly, supra. 

In the District Court case of Anderson v. Thompson 
(1932) 56 Fed. (2d) 642, cited by appellant, the Court 
refused to pass on the question of whether from the 
then state of the record the suit was barred by the 
Statute of Limitations. It decided that there were 
allegations under which evidence might be adduced 
to show “concealment or unusual or extraordinary 
circumstances which would enable the court to find 
that the cause of action was not barred by the statute 
of limitations.” Such reason for not deciding the 
present case does not exist. The appellees are not 
charged nor by inference can they be charged with con 
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cealment, nor are unusual or extraordinary circum¬ 
stances alleged. On the contrary, appellees are spe¬ 
cifically exonerated therefrom by the complaint which 
states that no appellee “intentionally did any affirma¬ 
tive act to cause loss of funds paid in by the certificate 
holders.’’ (R. p. 10) Furthermore, this point not 
having been raised in the Court below, appellant should 
not be permitted to raise it here for the first time. Rule 
5 Section 3, Rules of United States Court of Appeals 
for the District of Columbia and authorities cited 
under point 2, infra. 

In the case of Payne v. Ostrus (decided in 1931 by 
the Circuit Court of Appeals for the Eighth Circuit), 
50 Fed. (2d) 1039, in reviewing practically all of the 
questions raised by appellant, the Court said: 

“The Supreme Court speaking to the point now 
under consideration has held: ‘The running of a 
statute of limitations on a cause of action of a 
bank against directors will not be suspended by its 
fraudulent concealment beyond a period in which 
new directors, performing their duty to learn the 
bank’s affairs, would presumably have discovered 
it.’ In the body of the opinion it is said: ‘Knowl¬ 
edge of the facts by the new directors was knowl¬ 
edge by the bank, and none the less that accord¬ 
ing to the bill they in their turn were unfaithful. 
It is not alleged that they conspired with the de¬ 
fendants whose case we are considering. Tliev 
came to the board as the eyes of the bank. Any 
one of them having notice was bound to do what 
he could to avert or diminish the loss. Indeed the 
bill seeks to charge one of them for not having 
done his duty. Notice to an officer, in the line of 
his duty, was notice to the bank. A single direc¬ 
tor like a single stockholder could proceed in tin- 
courts . . . The statute of limitations must not be 
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applied so narrowly that business men will be 
afraid to take directorships.’ Curtis v. Connlv, 
257 U. S. 260, 264, 42 S. Ct. 100, 101, 66 L. ed. 222. 
See, also, Cooper v. Hill, supra. 

“In Anderson v. Gailev, 33 F. (2d) 589, 592, 
Judge Sibley of the District Court for the North¬ 
ern District of Georgia, in a very able opinion, re¬ 
viewing many applicable decisions, including Cur¬ 
tis v. Connlv, supra, concludes that ‘it cannot he 
said generally that a director has no protection 
by the statute of limitations so long as he contin¬ 
ues in office . . . Whether the conduct of the ma¬ 
jority is wise and dilegent under all the circum¬ 
stances, or wrongful, is often a close question, and 
controversy over it needs the quieting of limita¬ 
tion as much as any other controversy. Without 
it business men would hesitate to become bank di¬ 
rectors. Adams v. Clarke (C. C. A.) 22 F. (2d) 
957, involved the entire board. I do not think the 
rule can be established that no limitation begins to 
run so long as the majority continue in control, 
provided there is no fraudulent concealment of the 
cause of action, and provided the cause of action 
is not itself a fraud. Curtis v. Connlv, 257 U. S. 
260, 42 S. Ct. 100, 66 L. ed. 222.’ 

“The cause of action for liability of a national 
bank director under section 5239, Rev. St. U. S. 
(12 U. S. C. A. Sec. 93) is complete when the ex¬ 
cess loan is made. Corsicana National Rank v. 
Johnson, 251 U. S. 68, 86, 40 S. Ct. 82, 64 L. ed. 
141; Adams v. Clarke (C. C. A. 9) 22 F. (2d) 957, 
959. The fiduciary relation between a bank and its 
directors ceases when thev leave the board. Cur¬ 
tis v. Connlv, 257 U. S. 260, 262, 42 S. Ct. 100, 66 
L. ed. 222. • • •” 

The facts in the case at bar disclose that these ap- 
pellees were succeeded by other directors who came 
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to the board after appellees resigned (R. pp. 3, 4). It 
is disclosed that the last date that any of appellees 
served as director was January 15, 1935 (R. pp. 3 and 
4) and that directors Howard W. Sharp, Charles W. G. 
Brett and Richard U. Bashor came to the board Janu¬ 
ary 15, 1935, May 26, 1936 and March 15, 1937, respec¬ 
tively (R. p. 4). 

The Complaint does not charge any of the appellees 
with active participation in any of the happenings 
complained of, but on the contrary (R. pp. 9, 10) 
states: 

“Plaintiff further states that so far as he is 
informed and believes, none of the defendants 
other than the said Johnston and Carver, and de¬ 
fendants Nos. 1 to 5 inclusive (which included de¬ 
fendants do not include any of appellees) partici¬ 
pated in profits from the sale of said certificates 
or the division of the funds secured from certifi¬ 
cate holders, or intentionally did any affirmative 
art to cause loss of funds paid in by the certificate 
holders. * * 

(Italics and matter in parenthesis supplied) 

The basic and underlying reason for the claim of the 
Receiver against appellees is their negligence in per¬ 
mitting the contract with Johnston, et al to be signed, 
permitting dividends to be declared out of funds other 
than surplus, and the payment of insurance premiums 
to others than the building association, but the alleged 
derelictions by these appellees ceased when these ap¬ 
pellees ceased to be directors. They did not, in fact, 
conceal the true condition from either the old or tin* 
new directors, all of whom are charged with knowing 
or having the opportunity of knowing the true facts. 
The facts were also easily discoverable by competent 
and careful bank examiners. There is no charge of col- 
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lusion or conspiracy between these directors and the 
new directors who came to the board. Without such col 
lusion or conspiracy the wrong-doing of each of these 
four appellees ended when he retired; it can not be proj 
jected forward for an indefinite period except through) 
some subsequent act of each appellee. All the evils) 
of stale claims asserted after material facts have been) 
forgotten, important witnesses have died or becomo| 
otherwise unavailable, exonerating papers been de-| 
stroved or lost, would be let loose. See Curtis v. 
County , 264 Fed. 650. Compare Wood v. Car pent n\ 
101 U. S. 135, 139, 25 L. ed. 807, where Mr. Justice) 
Swayne said: 

“Statutes of limitation arc vital to the welfare 

of societv and are favored in the law. Thev are 
• • 

found and approved in all systems of enlightened 
jurisprudence. They promote repose by giving se¬ 
curity and stability to human affairs. An impor¬ 
tant public policy lies at their foundation. They 
stimulate to activity and punish negligence. While) 

time is constantlv destroving the evidence of 

• • » 

rights, they supply its place by a presumption) 
which renders proof unnecessary. Mere delay, ex-1 
tending to the limit prescribed, is itself a conclu- j 
sive bar. The bane and antidote go together.” 

| 

By the Supreme Court case of ('urtis v. Conuly . sit- 
yra . when* tin* entire matter was decided on a motion 
to dismiss the bill, and also in the case of ('omicil v. 
Broun. 151 Ga. 564, 107 S. K. S67, where tin* Court 
says: 

“Insofar as the petition alleges a cause of ac¬ 
tion because of loans made by directors in viola¬ 
tion of the law. and the express terms of the char- j 
ter, the date of the acts alleged as a basis of recov- 



10 


ery was more than four years before the bringing 
of the suit, and is barred by the statute of limita¬ 
tions.” 

the right of courts to rule upon the question of limita¬ 
tions of action on motions to dismiss is throughly sus¬ 
tained. 

The limitation of actions in the District of Columbia 
is found in Title 24, Section 341 of the 1929 Code, which 
we here quote: 

i 

‘‘Section 341. Periods of limitations.—No ac¬ 
tion shall be brought for the recovery of lands, ten¬ 
ements, or hereditaments after fifteen years from 
the time the right to maintain such action shall 
have accrued; nor on any executor's or adminis¬ 
trator’s bond after five years from the time of the 
right of action accrued thereon; nor on any other 
bond or single bill, covenant, or other instrument 
under seal after twelve years after the accruing of 
the cause of action thereon; nor upon any simple 
contract, express or implied, or for the recovery 
of damages for any injury to real or personal 
property, or for the recovery of personal prop¬ 
erty or damages for its unlawful detention after 
three years from the time when the right to main¬ 
tain any such action shall have accrued; nor for 
any statutory penalty or forfeiture, or for libel, 
slander, assault, battery, mayhem, wounding, ma¬ 
licious prosecution, false arrest or false imprison¬ 
ment after one year from the time when the right 
to maintain any such action shall have accrued; 
and no action the limitation of which is not other¬ 
wise specially prescribed in this section shall be 
brought after three years from the time when the 
right to maintain such action shall have ac¬ 
crued # 
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All of the appellee directors severed their connec¬ 
tions with the institution more than three years before 
the filing of the action in this case. The last date that 
any of the appellees served as director was January 15, 
1935 (R. pp. 3, 4) and the bill was filed December 19, 
1938 (R. p. 1). 

Therefore, it is respectfully submitted that the action 
of the lower court in deciding that the Statute of Limi¬ 
tation barred the action against appellees was correct. 

2. The appellant is estopped to urge, as ground for 
reversal, that the Motion to Dismiss was premature. 

Appellant in this appeal lias raised, for the first] 
time, the question that the Motion to Dismiss was pre-j 
mature. Rule 5, Section 3, of tin* Rules of the United] 
States Court of Appeals for the District of Columbia] 
provides: 

“In no case will this Court decide any point or 
question that was not fairly presented for decision 
bv the court below; * * 

Appellant made no point of the Motion being pre¬ 
mature in his Points and Authorities filed in the Court 
below in opposition to the Motion to Dismiss, nor did 
he raise the question in the argument before the lower 
court. Therefore, the court below not having this 
question fairly presented to it for decision, this Court 
should not decide the point. This point was not even 
assigned as error, or, as it is now termed, as a “Point 
to be Presented on Appeal*'. In the transcript of rec¬ 
ord, page 14, appellant sets out: 

"Points to Ur Prrs< nfnd on Appeal. Filed August 
21, 1939. That the cause of action against the de¬ 
fendant, Claude \V. Owen and other defendants 
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named in the motion to dismiss was not barred by 
the statute of limitations at the time of the in¬ 
stitution of this action.” 

Rule To (d) of the Rules of Civil Procedure provides: 

‘‘Statement of Points. If the appellant does 
not designate for inclusion the complete record 
and all the proceedings and evidence in the action, 
he shall serve with his designation a concise state¬ 
ment of the points on which he intends to rely on 
the appeal.” 

It is submitted that as this point was not designated 
by the appellant as a “Point to be Presented on Ap¬ 
peal”, and as it was not presented to the lower court, 
appellant should not at this stage of the case be per¬ 
mitted to raise this question. 

3. The Motion to Dismiss was not, in fact, premature. 

But even had the question been properly presented 
to the lower court and were it properly before this 
Court, it is submitted that the Motion to Dismiss was 
not premature. 

Rule 1 of the Rules of Civil Procedure provides in 
part: 

“Scope of Rules. ' '■ They shall be construed 
to secure the just, speedy, and inexpensive deter¬ 
mination of every action/* 

Federal Rule 9 (f) provides: 

“Time and Place. For the purpose of testing 
the sufficiency of a pleading, averments of time 
and place are material and shall be considered 
like all other averments of material matter.” 
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Construing these two rules together, can the Court 
do otherwise than agree that the Statute of Limita¬ 
tions, when the necessary lapse of time appears in the 
Complaint, may be raised by Motion to Dismiss? If 
instead of being permitted to raise this question by 
Motion to Dismiss a defendant is required to file an 
answer and appear at a trial w’ith his witnesses, which 
trial will probably be more than a year after the time 
when a Motion to Dismiss could be heard, can it be 
said that the Rules are being construed to secure the 
“ just , spa dy. and inexpensive determination of every 
action?” These Rules above quoted are not incon¬ 
sistent with Federal Rule 8 (c) which provides: 

“In pleading to a preceding pleading a party shall 
set forth affirmatively * * • laches * * * Stat¬ 
ute of Limitations * * * and any other matter 

constituting an avoidance or affirmative defense. 

* • # 

The purpose of Rule 8 (c) is to govern the raising of 
the defense of Statute of Limitations where its appli¬ 
cation does not affirmatively appear from the Com¬ 
plaint itself. Appellant in his brief states that the 
Statute of Limitations or laches are defenses which 
can be waived. Any defense can be waived. Certainly 
by tiling a Motion to Dismiss on the ground that the 
Complaint is shown on its face to be barred by the 
Statute of Limitations defendant asserts such de¬ 
fense. 

Rule 61 of the Federal Rules provides: 

“Rule 61. Harmless Error. No error in either 
the admission or the exclusion of evidence and no 
error or defect in any ruling or order or in any¬ 
thing done or omitted by the court or by any of 
the parties is ground for granting a new trial or 
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for setting aside a verdict or for vacating, modify¬ 
ing, or otherwise disturbing a judgment or order, 
unless refusal to take such action appears to the 
court inconsistent with substantial justice. The 
court at every stage of the* proceeding must dis¬ 
regard any error or defect in the proceeding 
which does not affect the substantial rights of the 
parties.’’ 

Appellees contend that no substantial right of ap¬ 
pellant is affected by the determination on a Motion 
to Dismiss of the question of whether or not the Stat¬ 
ute of Limitations applies. Appellant filed a Com¬ 
plaint consisting of fifteen printed pages, thirteen of 
which were devoted to the allegations of the happen¬ 
ings on which the Complaint was based. Surely in 
such an extensive Complaint all the facts in plaintiff’s 
favor and detrimental to the defendants have been 
set out. It is significant of note that in the Com¬ 
plaint (R. pp. Jl-10), paragraph 22, appellant, pitch¬ 
ing his case as to certain defendants, including appel¬ 
lees, on lack of diligence, states: 

“Plaintiff further states that so far as he is in¬ 
formed and believes, none of the defendants other 
than the said Johnston and Carver, and defen¬ 
dants Nos. 1 to 5, inclusive (which included de¬ 
fendants, do not include any of appellees), par¬ 
ticipated in profits from the sale of said certif¬ 
icates or the division of the funds secured from 
certificate holders, or intentionally did any affir¬ 
mative act to cause loss of funds paid in by tin- 
certificate holders. * * 

(Italics and matter in parenthesis supplied.) 

In view of this statement it is inconceivable that there 
are any unusual or extraordinary circumstances not 
fully set forth in the Complaint. Either the Statute 
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of Limitations ran or it did not, and as there are no 
allegations of bad faith, concealment or unusual or 
extraordinary circumstances in the Complaint, but on 
the contrary there is actually the negation thereof, it 
seems futile to argue that the lower court could not 
properly determine, as a preliminary matter, that 
laches or the Statute of Limitations was a bar to re¬ 
covery. This is appellant’s first complaint on that 
score and certainly he has assigned no such error. 

The new Federal Rules have been in effect such a 
short period of time that there is not a great deal of 
authority on this point. All of the authority is that 
of District Courts. Our District Court (Mr. Justice 
Proctor) has decided in the case of Kruse v. Stein- 
meyer , Civil Action *2498, 67 W. L. R. 1093, that the 
Statute of Limitations may be raised by a Motion to 
Dismiss. 

In the instant case appellant in his brief (p. 16) 
rather casually states that he was not granted thej 
privilege of amending his Complaint. The very goodj 
reason why he was not afforded this privilege ofj 
amending his Complaint was that he did not ask for it. j 

Appellant attempts to shrug off Kruse v. Stein- 
meyer, supra . but appellees submit that it is by far the 
best considered of the few cases decided on this point, 
and because it is from this jurisdiction should be en¬ 
titled to greater weight. 

Appellant cites Baker v. Sisk reported in Depart¬ 
ment of Justice Federal Weekly Bulletin, No. 11, | 
Pages 2, 21. That this case is inapplicable as author- | 
ity for appellant’s proposition is seen by reading the | 
following from the decision: 

“Nothing appears in the petition filed by the 
plaintiff which shows that her cause of action is 
barred by the Statute of Limitations”. 



16 


In the present case, the fact of the bar of the Stat¬ 
ute of Limitations is amply demonstrated by a read¬ 
ing of the Complaint which shows that the last time 
any of the appellees was a director of the corporation 
was January 15, 1935. The Complaint was not filed 
until December 19, 1938; a period of nearly four years 
thereafter. (Only three years is required by Title 24, 
Chapter 12, Section 341 of the Code of the District 
of Columbia, 1929 Edition.) 

The Court in Baker v. Sisk further says: 

“The motion to dismiss provided for under the 
Rules is not designed to reach a case in which 
the plaintiff would not be entitled to any relief 
after tin matters of defense have been presented. 
In other words . it may not be substituted for an 
Answer." (Italics supplied.) 

This is merely to say that a Motion to Dismiss can 
not be what was formerly termed a speaking demurrer. 
Arguing inferentiallv from the Baker case, we could 
sav that if the fact of bar bv the Statute of Limita- 
tions appeared in the Complaint that Court would 
have decided that a Motion to Dismiss would have 
been the proper way to raise the question. 

The case of Piest v. Tidewater Oil Company . et al.. 
I). C., S. I). N. V., Coxe, I). J., decided February 27, 
1939, 27 Fed. S. 1020, is on the question of the Statute 
of Frauds, not on the question of Limitation of ac¬ 
tions. Rule 9 (f), supra, pertaining to time and place 
in the testing of sufficiency of a pleading could not ap¬ 
ply. Therefore, this case is not applicable to the ques¬ 
tion of raising the Statute of Limitations by Motion 
to Dismiss. 

The other case presented by appellant is the case 
of Holmberg v. Hannaford, D. C., S. D. Ohio, W. D., 
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decided June 9, 1939, 28 Fed. S. 216, 219. This case | 
seems to be squarely on the question raised by appel- ' 
lant for the first time in his brief. However, there is 
no indication from the written opinion that the court J 
in that case considered Rules 1 and 9 (f) in reaching j 
its conclusion. 

We therefore have two eases which are on all fours 
with the instant case, Kruse v. Steinmeyer , supra , de¬ 
cided by our District Court, and Holmberg v. Hanna- \ 
ford y decided by the Western District of Ohio. It is 
submitted that the Kruse decision is by far the better j 
considered and, in view of Federal Rule 1, supra , the 
only tenable one. 

In Moore's Federal Prod ice. Volume 1, page 597, 
the following appears: 

“Since time is material under subdivision (f) 
for purposes of testing the sufficiency of a plead¬ 
ing, a motion to dismiss because the Statute of 
Limitations has run may be utilized, without sup¬ 
porting affidavits, whenever the time alleged in 
the statement of claim shows that the cause of 
action, whether ex contractu or ex delicto, has not 
been brought within the statutory period.*’ 

Dean Charles E. (’lark on page 234 of the “Proceed¬ 
ings of the Institute on Federal Rules, Cleveland, 
Ohio (American Bar Association)”, says as follows: 

“Time and Place. ‘For the purpose of testing 
the sufficiency of a pleading, averments of time 
and place are material and shall be considered 
like all other averments of material matter.’ To 
that extent, the old common law rule that time and 
place are immaterial is modified. That would 
permit you to raise the question of statute of limi- 
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tations earlier if you wish, because under the com¬ 
mon law you couldn’t raise it except by affirma¬ 
tive plea, since any allegation of time in the dec¬ 
laration would not be binding. This changes that 
rule to that extent.” 

CONCLUSION. 

It is respectfully submitted that the action of the 
Court below was correct and should be affirmed. 

Respectfully submitted, 

Walter M. Bastian, 

Albert F. Adams, 

Attorneys for Appellees. 






